In November 2015, Nohemi Gonzalez, a twenty-three-year-old college student studying abroad in
Paris, was among the 130 killed in a coordinated series of ISIS terrorist attacks.® Ms. Gonzalez’s
father subsequently brought an action against YouTube, a subsidiary of Google, for their “uniquely
essential role” in the promotion, expansion, and success of ISIS by algorithmically recommending
their videos to certain YouTube users.? In doing so, Gonzalez aimed to pierce Section 230 of the
Communications Decency Act of 1996, the legal shield that, since its enactment, lower courts
interpreting the statute have, with limited exceptions, granted internet platforms sweeping
immunity.3

As relevant here, Section 230(c) prohibits courts from treating internet platforms as the “publisher
or speaker” of third-party content.* However, Section 230 does not protect platforms from liability
for the content they create or provide.®> Proponents of Section 230 largely credit the statute for
developing the modern internet.® In contrast, Section 230’s critics believe it gives internet
platforms too much power, as it immunizes them from responsibility for the negative consequences
of their action (or inaction) online.’

On February 21, 2023, the Supreme Court heard Gonzalez v. Google LLC, on appeal from the
United States Court of Appeals for the Ninth Circuit.® Interpreting Section 230(c) for the first time,
the Court needed to determine whether the statute protects internet platforms when their algorithms
recommend third-party content to specific users.® In doing so, the parties expect the Court to
determine how a “pre-algorithm statute applies in a post-algorithm world.”*°

Key Arguments of Gonzalez
Arguing for Mr. Gonzalez, Eric Schnapper claimed that YouTube cannot receive Section 230’s
protections because the platform, not a third party, created and published the thumbnails and “Up
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Next” recommendation lists, which direct users to endless content.’ However, in arguing such,
Schnapper conceded that YouTube’s algorithm applies neutrally across third-party content,
regardless of the content’s subject matter. This concession concerned some of the justices.!?

Specifically, Chief Justice Roberts noted that without a focused algorithm, Schnapper would be
less likely to successfully argue that there is a “selection” or “recommendation” of content for
which YouTube could be liable.*® Justice Thomas even suggested that platforms cannot be liable
for their recommendations if their algorithms “neutrally” promote third-party content.#

Among some of the other justices, Justice Kagan agreed that a platform’s decision to recommend
specific content to a user is likely the platform’s speech.’® However, when she began testing the
limits of Schnapper’s theory, Schnapper seemed unable to draw a line differentiating between the
content of a third party and that of a platform.'® Many justices grew confused and frustrated,
finding it hard to identify a demarcation point consistent with the statute that minimizes unintended
consequences for the internet.’

Key Arguments of Google

Lisa Blatt, arguing for Google, claimed that exposing internet platforms to liability for implicitly
recommending third-party content defies the text of Section 230 and “threatens the basic
organizational decisions of the modern internet.”'® However, after questions by Justice Alito, Blatt
admitted that she did not think Google would collapse if the Court narrowed Section 230.%°

Justices across the political spectrum questioned Blatt’s interpretation of Section 230.%° Justice
Jackson—recognizing that the language of Section 230 allows platforms to block or remove
“offensive” materials—questioned how it is ‘“conceptually consistent with what Congress
intended” for platforms to use the same provision as a shield for promoting such offensive
materials.?! The Justice noted that, in her view, Blatt’s theory of Section 230’s protections “bear(s]
no relationship ... to the text of the actual statute.”??
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The Chief Justice found Blatt’s interpretation problematic, reasoning that as “the videos just don’t
appear out of thin air” to users, YouTube’s algorithmic recommendations are YouTube’s content
and, as such, Section 230 immunity “is just not directly applicable.”?

What Will Happen Next?

Many have anticipated the Court’s interpretation of Section 230 since the statute’s enactment.?*
However, Justice Barrett—noting that the following day, the Court would hear Twitter v.
Taamneh,?® a similar case centering on whether social media companies, when hosting and
profiting on ISIS content, violate the Anti-Terrorism Act—raised the prospect that the Court could
find in favor of Twitter and avoid answering Gonzalez’s questions on Section 230’s scope.?® The
Court is scheduled to decide both cases by late June.

Lily Rucker is a 2L from Birmingham, Alabama.
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