ESCROW AGREEMENT (RETAINAGE)
THIS ESCROW AGREEMENT (RETAINAGE) (this “Agreement”) is entered into as of
the 	 day of 	, 2021 by and among Vanderbilt University 
(“Owner”),               (“Contractor”), and _____________, a __________ banking corporation (“Bank”), as escrow agent.
W I T N E S S E T H:
	WHEREAS, Owner and Contractor have heretofore entered into a construction contract dated __________________ (the “Contract”), whereby Contractor will make improvements to certain real property of Owner, pursuant to a certain project known as ___________________________________ (“Project”) located in Nashville, Davidson County, Tennessee, with the Contract providing that Contractor is to retain five percent (5%) of all payment requests of Contractor (the “Retainage”) as more specifically set forth in the Contract, to which specific reference is hereby made; and
WHEREAS, Owner and Contractor are desirous of creating an escrow account with Bank for the deposit of such Retainage; and
WHEREAS, pursuant to Tennessee Code Annotated § 66-34-104 (the “Statute”), the amount withheld as Retainage is to be deposited in a separate interest-bearing escrow account maintained by a third party; and
WHEREAS, Owner and Contractor desire that all Retainage withheld under the Contract be deposited in an interest-bearing escrow account to be held with Bank, as escrow agent, pursuant to and in compliance with the Statute, which is titled ___________________and bears Account No.________________ (the “Escrow Account”); and
WHEREAS, Bank has agreed to act as escrow agent and hold the retainage paid to it until the receipt of a release by the Owner.
NOW, THEREFORE, in consideration of the foregoing premises and mutual covenants and promises hereinafter set forth, it is agreed as follows:
1. Contractor hereby agrees pursuant to the Contract to withhold retainage paid to Contractor by Owner in a separate interest-bearing escrow account held by the Bank.
2. The Escrow Account shall be owned by Contractor, subject to the Owner’s lien rights permitted by law and pursuant to the Contract to secure Contractor’s performance of the contract and to pay all Contractor’s subcontractors and suppliers.
3. If and as provided for in the Contract, the Owner retains an interest in the Escrow Account to secure the Contractor’s performance of the contract and payment of Contractor’s subcontractors and suppliers.  This interest shall terminate in accordance with the terms of the Contract and applicable law.
4. So long as retainage remains on deposit and Contractor is not in default of Contract, all interest earned on deposited retainage shall go to the Contractor less any custodial care servicing costs.
5. Upon satisfactory final completion of the Contract by Contractor and in accordance with the provisions of the Contract, pursuant to T.C.A § 66-11-144 (c), Owner shall forward a written release to Bank, substantially in the form attached hereto as Exhibit A, whereupon all or a portion of the amounts held in the Escrow Account may be released and paid, together with any interest thereon, to Contractor by Bank.
6. Should a dispute arise between Owner and Contractor whereby Owner fails to execute and deliver a release to Bank, Bank shall not be liable to either Owner or Contractor for failure to deliver the amounts on deposit in the Escrow Account, with interest thereon, to Contractor.  In the event that litigation ensues between Owner and Contractor, Bank shall tender into the registry or custody of any court of competent jurisdiction in Davidson County, Tennessee all assets or property held by Bank pursuant to the terms of this Agreement, together with such pleadings as it deems appropriate, and thereupon be discharged from all further duties and liabilities under this Agreement.  Any expenses incurred by Bank with respect to its duties under this Agreement which are not the result of Bank’s gross negligence or intentional misconduct, shall be paid or reimbursed by Contractor, including Bank’s reasonable attorney’s fees associated with litigation.
7. Bank may not assign or delegate its responsibilities as escrow agent under this Agreement without first obtaining the written consent of Owner and Contractor and neither Owner nor Contractor may assign any of their respective rights under this Agreement without obtaining the written consent of Bank.  Bank may resign as escrow agent under this Agreement at any time by delivering written notice to Owner and Contractor, whereupon Bank shall transfer the funds to another financial institution selected by the Owner and Contractor.
8. The venue for any litigation related to this Agreement shall be in accordance with the terms of the Contract.
9. Contractor agrees to pay Bank the fees and charges for administering the Escrow Account as set forth in Bank’s Fee Schedule attached hereto.  In the event Contractor fails to remit such amounts in full within forty five (45) days of the date of such invoice, Bank is authorized to pay any outstanding amounts from the Escrow Account.
10. Contractor may direct Bank to invest funds held in the Escrow Account in a money market fund available as a cash sweep option for accounts held by the Bank.
11. Should any provision of this Agreement be declared void or unenforceable by a court of competent jurisdiction or a panel of arbitrators, such invalidity shall only affect such provision and the balance of this Agreement.
12. This Agreement shall be construed in accordance with the laws of the State of Tennessee without regard to its conflict of law principles.
 [SIGNATURES APPEAR ON FOLLOWING PAGE]

ENTERED INTO as of the date first above written.
OWNER:
By:	 
Contact: 
Address:
Phone: 
Email:
CONTRACTOR:
By:	 
Name:	 
Title: 	 
Contact: 
Address: 

Phone: 
Email: 
BANK:

By:	 
Contact: 
Address: 

Phone: 
Email: 
 

EXHIBIT A  - RELEASE
The undersigned Vanderbilt University (“Owner”), pursuant to a certain construction contract between Owner and ____________________________________(“Contractor”), dated	_____, 2021 (the “Contract”) hereby certifies that Contractor is entitled to receive the Retainage (hereinafter defined) withheld under the Contract in accordance with the provisions of Tennessee Code Annotated §§ 66-34-104 and 6634-204 (the “Statutes”), and all of the requirements under the Statutes for the release of the Retainage to Contractor have been satisfied. Owner hereby authorizes _______________, a _____________ banking corporation	(“Bank”), as escrow agent, to release  _______________________($	) (the “Retainage”) paid in escrow pursuant to that certain Escrow Agreement dated as of	_____, 2021 by and among Owner, Contractor and Bank (the “Agreement”), the terms of which are incorporated herein by this reference.  This release is executed for the sole purpose of releasing the Retainage to Contractor and specifically does not, and shall not, be construed to release or otherwise affect any claims or rights which Owner has or may have against Contractor pursuant to the Contract or the work performed thereunder.
OWNER:
VANDERBILT UNIVERSITY
By: 
Title:

STATE OF 				 )
COUNTY OF 				 )
Affiant makes oath that the above is true, as sworn before me, a Notary Public, this 	 day of 					, 20	.
	
Notary Public

My commission expires:			
APPROVED BY CONTRACTOR:
[CONTRACTOR LEGAL NAME] 
By:						
Its:						

