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The Resilient Power of the States across
the Long Nineteenth Century

An Inquiry into a Pattern of American Governance

Gary Gerstle

The classic interpretation of the American state treats the nineteenth cen-
tury as an era of a weak, or laissez-faire, government and charts the tran-
sition, in the twentieth century, to an era of strong, interventionist public
rule. Within academic discourse, this transition is usually treated in positive
terms, as it is thought to have shifted power in American society away from
elite private interests and toward the poor, the disadvantaged, and the public
more generally.' It is a good bet that a majority of scholars who teach the
second half of the American history survey course use this weak-to-strong,
private-to-public-interest, interpretation of state behavior as one of their key
narrative and analytic themes. I know I do. A version of this interpretation
is also popular beyond the academy. Liberals, of course, celebrate the estab-
lishment of a large regulatory state in the 1930s and 1940s while conserva-
tives condemn it; but few in either camp seem to doubt that this portentous
transformation occurred. Well-regarded scholars are still elaborating new
versions of this argument, as Bruce Ackerman has done in We the People:
Transformations, where he calls the New Deal a “revolution” in public gover-
nance, in much the same way that Carl Degler did forty years ago.? ‘
Numerous political and social historians in the last twenty years, however,
have challenged the accuracy of this classic interpretation. Some, such as
Barry D. Karl and Anthony J. Badger, have claimed that the New Deal state,
for example, was far slower to implement collective forms of business regula-
tion and much more solicitous of private interests than we had previously
thought.® Linda Gordon, Alan Dawley, and Alice Kessler-Harris, among oth-
ers, have argued that the American welfare state, even at its apogee, was
weaker and more regarding of liberty and individualism than virtually any
other state in the industrialized West, always reluctant to aid the able-bodied,
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childless, and non-white poor.* And Steve Fraser and Howell Harris have
shown how difficult it was for labor to penetrate the citadels of state power
and how [leeting were the moments of genuine working-class influence on
state policy® :

The classic narrative of state transformation, from a weak to astrong ins titu-
ton, has also come under attack from nineteenth-century scholars, especially
among those asking important questions about how weak and laissez-faire
the nineteenth-century state really was. Stephen Skowronek, for example,
discards the notion that the nineteenth century state was weak (or nonexis-
tent), delineating the existence of a state of “courts and parties” that proved
remarkably effective in executing the federal government’s business.® William
Novak, meanwhile, has shown how expansive and interventionist state and
local governments were prior to the Civil War.” Skowronek, Novak, and others
have shifted attention away from the legislative and executive branches of the
federal state to other governing institutions: the judicial wing of the federal
state, political parties, and state and local governments. They have asked us
to dispense with the European notion of the state asa unitary institution (and
as a centralized and bureaucratic one) without embracing the conclusion that
the variety of institutions that we now recognize as comptising the American
state caused chronic political fragmentation and weakness.

While the deconstruction of the old narrative of a weak-to-strong state
is well advanced, the construction of a new narrative for understanding

the American state across two centuries has proceeded more slowly. The

more aware we have become about the complexity of the American state,
the more difficult it is both to generalize about its institutional and functional
character and to chart the course of its change over time. The larger goal of
my work on the American state is to write such a history, one that is compre-
hensive both in its conception of what the American state has been (and how
it has exercised power) and in its history of how that state has remained the
same and/or changed over time. My technique in writing this history is not
to try to encompass everything about this state in a single essay but to write
discrete essays on key features of that state across what I call the long nine-
teenth century—from the 1790s through the 1930s. This chapter concerns
the enduring importance of federalism in constituting the American state.

I argue that the powers possessed by state governments throughout the
nineteenth and early twentieth centuries were more capacious, influential,
and durable than we customarily recognize them to have been. Indeed, until
and even into the New Deal, the persistence of the power of the states was
an outstanding feature of American governance. This essay first considers
the important role played by state governments in nineteenth-centuiy eco-
nomic development and regulation. It then extends the inquiry beyond the
economy Lo include a consideration of the role of state governments in the
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regulation of race, sexuality, and mofality. With some notable exceptions,
social scientists have generally done less work on these latter subjects than
they have on economic regulation, labor reladons, and social welfare—the
hoary topics of American political development. Historians, meanwhile,
have done more work on the cultural and social policies of the state but have
been slow to assess the implications of this scholarship for an understand-
ing of state power. One of the aims of this essay is to insert public efforts to
regulate private life into the history of state building, in the beliefl that such
an insertion will enrich our understanding of American governance.

The durability of the states as a force in economic, social, and cultural
affairs can only be understood by reference to an expansive and constitu-
tionally sanctioned doctrine of police power. Police power endowed state
governments (but not the federal government) with broad authority over
civil society for at least the first 150 years of the naton’s existence. The Civil
War had posed a sharp challenge to this doctrine and, for a time, it seemed
as though Reconstruction would inter it. But in the late nineteenth century,
state legislatures, backed by the federal courts, rehabilitated this doctrine to
attack and, in many cases, to reverse, the centralization of power in the fed-
eral government that the Civil War had-seemingly done so much o advance.
Federalism finally did weaken in the 1930s and 1940s, but not until the 1960s
and 1970s can we say that the central government had superseded the stai;es_
as the premier center of political authority in America.

‘We have long known, even if we have had trouble remembering, that state

governments played a pivotal role in nineteenth-century economic develop-
ment, especially in the years prior to the Civil War. More than ff] Ly years ago,
the Social Science Research Council appointed a Committee on Research -
in Economic History to investigate the history of state government involve-
ment in economic affairs. This work had a political purpose: namely, to
demonstrate, at a time when the reforms of the New Deal had yet to be con-
solidated, that New Deal liberalism, with its emphasis on state intervention
in economic affairs, had a distinguished pedigree. This Economic History
Committee commissioned some of the most talented young scholars of the
rising 1940s generation, including Oscar and Mary Handlin and Louis Hartz,
to write histories of “politico-economic thought and action” in various states
f;om the Revolution to the Civil War.® The works that the Handlins and Hartz
produced on Massachusetts and Pennsylvania, respectively, provided rich
evidence of the impressive scope of state government action in economic
affairs in those years and inspired others, including Carter Goodrich, Lee
Benson, and Harry Scheiber, to test and amplify their findings. The result,
by the mid-1960s, was an impressive body of work on the activities of state
governments prior to the Civil War.”
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This lterature’s chief accomplishment was to show that state gov-
ernments’ involvement in economic affairs exceeded that of the federal
government, both in terms of total funds expended and the variety of
projects undertaken. Antebellum state governments, for example, spent
far more on internal improvements, $300 million, than did local govern-
ments ($125 million) or the federal government ($7 million).”® They were
more directly involved than was the federal government in the organi-
zation and direction of internal improvement projects. The outstanding
example of this tendency, of course, was the Erie Canal, built in New York.
While Pennsylvania had no one project of comparable size and impor-
tance, it did expend, from the 1820s through the 1840s, more than $100
million on a comprehensive internal improvement program of railroads,
canals, and roads." More common than these examples of public enter-
prise were mixed enterprises, in which the state partnered itsgl.f witl? a
private bank, transportation company, or manufacturing enterprise, V\.flth
both partners sitting on a project’s board of directors, equally responsible
for investing money, hiring workers, and managing the project. By the
early 1840s, Pennsylvania had invested over $6 million in more than 150
such enterprises.'

Until the right of incorporation became generally available in the 1840s
and 1850s, state governments also used their chartering rights to direct and
control private investment. Entrepreneurs had to petition state governments
for the privilege of incorporating themselves, and state governments often
attached conditions to the charters they granted: through which cities, for
example, a ransportation company had to build its railroad; to what private
ventures a bank was required to lend or grant its money; what standards
‘manufacturers had to meet in producing their goods.” Finally, some state
governments passed laws limiting the liabilities and punishment of debtors
and regulating the conditions of workers by curtailing child labor and limit-_l
ing the hours of adulc labor. From his comprehensive study of Pennsylvania,
Louis Hartz concluded that state government had “assumed the job of shap-
ing decisively the contours of economic life.”**

This body of work’s chief limitation was that it underestimated the true
scope of state activity. Because Hartz, Benson, Goodrich, Scheiber, and oth-
ers were so focused, in the best New Deal tradition, on the economy, they
failed to perceive the power that states exercised in non-economic areas such

- as public health and safety, moral behavior, marriage, and immigration. In
truth, state governments possessed a staggering freedom of action when
compared to the carefully circumscribed orbit of federal government power.
This freedom rested on a doctrine of “police power” that was rooted in both
Anglo-American common law and continental European jurisprudence and
was reinforced by the Constitution.
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The doctrine of police power is so familiar to legal scholars that most sim-
ply assume its existence and its role in governance. To non-legal scholars,
which includes the vast majority of historians of the United States, the doc-
trine is virtually unknown. In the words of nineteenth-cen tury Massachusetts
Supreme Court Chief Justice Lemuel Shaw, police power was the “power
vested in the [state] legislature to make, ordain, and establish all manner of
wholesome and reasonable laws, statutes, and ordinances,...not repugnant
to the constitution, as they shall judge to be for the good and welfare of the
Commonwealth.”* The crucial phrase in Shaw’s definition is the last, “for the
good and welfare of the Commonwealth,” which reveals a breadth of defini-
tion to police power that exceeds our modern, commonsense notion of what
it is that police do. The “good and welfare of the Commonwealth” certainly.
entailed the customary tasks that we associate with policing: the protection
of life, property, and public order. But, in nineteenth-cen tury legal terms, it
also included such tasks as: the direction of internal transportation improve-
ments; controls on capital and labor; the building of schools, libraries, and
other educational facilities; identification and regulation of proper moral
behavior; town planning; and public health. As long as an activity could be
associated with the public welfare and did not vidlate the Constitution, a
state legislature could pursue it through social policy. .

This view of governance, in'the words of William Novak, “championed
public good over private interest.” It called for a polity well-regulated by
government in which “no individual right, written or unwritten, nacural or
absolute” could be permitted to “crump the people’s safety” or welfare.'s

- It closely resembled what other scholars have called the ideology of “civic

republicanism,” and, like republicanism, it put faith in the ability of respon-
sible, virtuous citizens to determine and agree on the public interest and
salus populi, the people’s welfare. From this perspective, the enjoyment of
personal freedom and individual rights depended on the carefully regu-
lated society that government would construct.’

Legal historians do not agree about the origins of this expansive police
power doctrine or on its period of greatest influence. Novak locates its origins
in traditions of Anglo-American common law and argues that it was influen-
tial throughout the period from 1789 to the Civil War®® Christopher Tomlins;
on the other hand, asserts that its origins lie in eighteenth-century continen-
tal European philosophy, and that it held sway for only a brief moment, the
1770s and 1780s, when the various states established radically democratic
governments with wide-ranging powers. Tomlins arguesthat James Madison,
Alexander Hamilton, and other Federalist framers of the Constitution over-
turned this expansive notion of police power and, in the process, defined the
common good in classically liberal terms—as inhering in the rights of indi-
viduals rather than in the welfare of the community as a whole.”
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While Tomlins may be rfght to argue that the Constitution made classical
liberalism the chiel doctrine shaping the exercise of federal power, he seems
to be on weaker ground in asserting that this liberalism determined the exer-
cise of state government power as well. The Constitution used a deliberate
language of enumeration and definition to limit the powers it granted to the
federal government.

The powers it granted to the states, on the other hand, were vague and
virtually unlimited. As the critical Tenth Amendment declared, “The powers
notdelegated to the United States by the Constitution, nor prohibited by it to
the States, are reserved for the States respectively, or to the people.”

Through this Amendment, state governments acquired the power of gen-
eral government or, as legal scholars would later call it, “the residual power
of government.” The very refusal to name the powers of state governments
meant that the potential power to be exercised by these institutions was vast.
State governments could undertake any activity not specifically reserved for
the federal government or proscribed by the Constitution. As James Madison
himself wrote in the forty-fifth Federalist: “The powers reserved to the several
States will extend to all the objects which, in the ordinary course of affairs,
concern the lives, liberties, and properties of the people, and the internal
order, improvement, and prosperity of the State.” Another Federalist,
Tench Coxe, laid out in 1788 far more specifically what state governments,
under the Constitution, would be able to do:

create corporations civil and religious; prohibit or impose duties on the impor-
tation of slaves into their own ports; establish seminaries qf learning; erect
boroughs, cities, and counties; promote and establish manufactures; open
roads; clear rivers; cut canals; regulate descents and marriages; license taverns;
alter che criminal law; constitute new courts and offices; establish ferries; erect
public buildings; sell, lease, and appropriate the proceeds and rents of their
lands, and of every other species of state property; establish poor houses, hos-
pitals, and houses of employment; regulate police; and many other things of
the utmost importance to the happiness of their respective citizens.?

Thus did the Constitution buttress the wide-ranging doctrine of police power
rocted in Anglo-American common law, republican ideology, and the heady
experience of forming powerful and democratically controlled state gov-
ernments in the 1780s. It would be a power that both the state and federal
courts, for most of the nineteenth century, would honor as fundamental to
the American system of governance.

This capacious police power permitted state governments to promote
the extensive internal economic improvements that Hartz, the Handlins,
Goodrich, and others described. But, as Coxe had already anticipated in the
late eighteenth cencury, the power of state governments could extend far
beyond economic matters to include education, social welfare, marriage,
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family life, and morality. In one simple but telling list, Novak enumerates
the thirty-eight powers that the new city of Chicago, with the approval of
the Illinois legislature, arrogated to itself in 1837 for the purpose of achiev-
ing a well-regulated society. They included the right to regulate “the place
and manner of selling and weighing” commodities traded in the city; the
power to compel merchants, manufacturers, and owners of any “unwhole-
some, nauseous house or place” to clean their workplaces and homes and
to dispose of “any unwholesome substance”; the power to “direct the loca-
tion and management of all slaughterhouses, marke ts, and houses for storing
power”; the right to keep all public ways—streets, rivers, wharves, ports, town
squares—free of encumbrances, ranging from boxes, carts, and carriages to
loose herds of “cattle, horses, swine, sheep, goats, and geese” and large dogs;
the right to regulate or prohibit all games of chance and practices of prostitu-
tion in the city; the right to ban any show, circus, or theatrical performance,
or even innocent games of “playing at ball, or flying of kites” deemed repug-
nant to the general welfare; the regulation of the buying and selling of liquor
through licensing; the right to “abate and remove nuisances” and “to restrain
and punish vagrants, mendicants, street beggars, common prostitutes”; the
power to establish and regulate the city’s water supply; the power to operate
a police force, survey the city’s boundaries, license ferries, provide lighting
for the city, and “regulate the burial of the dead.”?

Impressive about this list, and the analyses that Novak develops from it,
is what it reveals about the extent of governance.? State and local govern-
ments did not just take upon themselves the power to regulate commerce,
manufacturing, and labor relations and, in the process, to establish the kind
of “public economy” or “commonwealth” that Hartz and the Handlins had
discerned in their studies of Pennsylvania and Massachusetts. They also
made private (and non-economic) behavior—drinking, gambling, theatergo-
ing, prostitution, vagrancy, the flying of kites—matters of public wellare and
regulation.® Much of the justification for this moral regulation rested on an
old common law “nuisance” doctrine that allowed public authorities to act
against anybody who was thought to offend public order or comity. In the
early nineteenth century, the concept of nuisance expanded from address-
ing those problems that virtually anyone would agree presented a hazard to
the community—a cow carcass rotting in the street, a ship full of diseased
sailors—to acts that depended more on one’s interpretation of proper moral
behavior: drinking, galllblillg, theatergoing, prostitution, vagrancy.

Given the role of community opinion in shaping public welfare, it is not
surprising that those most frequently targeted for surveillance, punishment,
and reform were members of suspect groups—single women who lived out-
side patriarchal families, the poor, blacks, and immigrants.” More surpris-
ing, perhaps, is that the scale of surveillance and punishment increased as
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the nincteenth century advanced, a development that belies any interpreta-
tion that seeks to root this social and moral regulation simply in a dark but
receding Puritan past. From the vantage point of the 1840s, the notion ofa
well-regulated society was modern, not ancient. Oscar and Mary Handlin,
the only ones among the «commonwealth” school to grasp how far state gov-
ernment power extended beyond economic issues, introduced the phrase
“humanitarian police state” to describe the moral surveillance undertaken
by Massachusetts local and state authorities in the 1840s and 1850s. The
Handlins did not explain why they chose this seemingly anachronistic phrase
to describe the scope of state rule, but perhaps they were trying to stress the
state’s modern character®
Novak documents this dark side of government power in antebellum
America and shows, in good dialectical fashion, how its very force gave rise
to an opposition—a campaign, popular and legal, for a recognition of fun-
damental rights to liberty and property that no commonwealth or govern-
ment could take away. But Novak is also a republican and communitarian
at heart who admires much of what the proponents of the well-regulated
society aimed to do, especially in the area of political economy. And, thus, he
is sometimes slow to perceive the ways in which individuals could evade this
system of community control (by moving from town to town or from state to
state) and how large cconomic interests were sometimes able to cloak their
particular aims in the “public interest” and bend commonwealth power to
their private ends.”” Most seriously, he does not reckon sufficiently with slav-
ery as an expression of a well-regulated society.
The Constitution permitted slavery, but the decision about the legitimacy
of the institution was left for each state to decide for itself. The Southern
states were convinced that a well-regulated society and one that served
the “people’s” welfare had to be one grounded in the enslavement of their
resident African populations. Because they had stripped Africans of their
humanity, white Southerners had lictle difficulty excluding them from the
ranks of the “people” and the “people’s welfare.” In their hands, the extraor--
dinary power vested by common law and the Constitution in the hands of
state governments became “states’ rights”: a doctrine that they were willing
to—and did—defend with their lives. Despite its limited focus on the issue
of slavery, Novak’s book actually helps us to understand the power of states’
rights, for it was not just a thin rationalization for the practice of slavery (as
many historians believe) but a version of the deeply rooted and much cher-
ished tradition of state governance that, as Novak has shown, was powerful
throughout the North as well in the antebellum years. This tradition could
produce positive consequences, in the sense of upholding the public inter-
est over private claims; and it could yield pernicious results, in the sense

of suppressing dissent and freedom. But its power seems undeniable and
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}Zeligz lL(l)s to un'(lﬂterstancz{ why abolishing slavery posed such a serious chal
nge to prevailing modes of American governance and ¢ " noti
of public vs.'private right. The Civil War, the cmancipaLi01L100113’(311i<L31 Ei\ile(sm'on;
Reconstrl‘lc'uon posed these challenges in acute form. o
mn?;fcfé‘:iaﬁal;:d?fgn Qm-ujght Eo mark a transition in the history of the
P © € victory of the N or‘th ensuring both the triumph of
al over state authority and the transformation in conceptions of the
sc.ope anduses offederal power. The Thirteenth and Fourteenth Amend l'L‘
directly challenged prevailing conceptions of states’ rights: the forlil;i' nilielms
through the emancipation of the slaves, which strip;ed tens of thou; C s‘lo
of Whlte southerners of human property hitherto protected by the l"ujr{lci‘
their states; the latter did so by transferring the power to grant citi'/;,n b1 ;
and en.force' its rights from the states to the federal government. Mc;l‘e()s\flelf
tl}e exigencies of war impelled the Union to take on tasks that it had rej
viously considered to be beyond the scope of the national governmeljlt’s
pf)wer.: employing millions in its army, centralizing banking function\s‘ and
directing manufacturers and merchants to serve the government’s nee’dc for
f(?Od, ammunition, uniforms, artillery, guns, and munitions. One can also
f:hscern this centralization and expansion of federal power in the wartime
introduction of national systems of taxation and paper currency, excpendi-
t}tres on scientific research and public universities, and the massiv:ﬁ distribu-
tion of federal lands to ordinary agricultural settlers through the Homestead
Act of 1862. This growth in federal government power carried over incto
Reconst‘ruction, nowhere more so than in the Freedmen’s Bureau, a major
fedfaral initiative to integrate emancipated slaves into the South’s e,conomic
social, and political life on terms of equality with whites. Also, Congress in,
the l8§0$ putinto place a generous pension system for disabled :/eterins\ and
the widows of dead soldiers that, by 1875, was paying benefits to more than
100,(?00 claimants, a number that, by 1900, would increase sevenfold. This
was indeed, as Theda Skocpol claims, the first mass welfare system i.n the
industrializing world.¥ The Freedmen’s Bureau and the veterans’ “welfare
state” set precedents for the kind of work that a powerful federal g :'
ment could do. ) .
‘Yet the end of Reconstruction in 1877 the dismantling of the Freedmen’s
Bureau, and the withdrawal of the federal government from efforts to
ensure racial equality should caution us against drawing too straight a line
of influence from 1863-1877 to the federal-state centralizing tendt:ancies of
the Progressive Era and New Deal, as some historians and social scientists
have beer-l inclined to do. Indeed, in what legal scholars regard as one of the
key constitutional developments of the late nineteenth century, and what we
may want to regard as an American Thermidor, the Supreme Court, in the
1870s and 1880s, restored to the states expansive notions of police pov;'er that



70 From Nineteenth-Century Legacies to Twentieth-Century Orthodoxy

Reconstruction, and the Thirteenth and Fourteenth Amendments in par-
ticular, had taken away. Even those Supreme Court justices, such as Stephen
Field and Rufus Peckham, thought to be the architects of a laissez-faire con-
stitutionalism built on the Fourteenth Amendment’s guarantees of due pro-
cess and equal protection, wrote opinions in the 1880s that protected the
police powers of the states in remarkably generous terms. As Field argued
in 1885: “Neither the [fourteenth] amendment, broad and comprehensive as
it is, nor any other amendment, was designed to interfere with the power of
a State, sometimes termed its ‘police power,’ to prescribe regulations to pro-
mote the health, peace, morals, education, and good order of the people, and
to legislate so as to increase the industries of the State, develop its resources,
and add to its wealth and prosperity.” Field and his fellow justices only
declared a state regulation illegal, in Fourteenth Amendment terms, when
they deemed it to be “class” legislation—a law that improperly singled out a
particular group (or “class”) of people for preferential treatment.®® '

This orientation on the part of the Supreme Court legitimated a late-

nineteenth-century surge in the scope and vigor of state governance. The
legal definition of police power was as broad, even broader, than it had been
in the antebellum years. State legislatures passed thousands of laws during
this time to regulate all kinds of economic and social activities, from condi-
tions at the workplaces and in tenement houses to drinking, gambling, and
other “vices.” They established a wide variety of public institutions, ranging
from labor bureaus, fish commissions, and liquor licensing agencies to pub-
lic universities, public charities, and public health boards, few of which had
existed prior to the Civil War. This institutional expansion also triggered rises
in state employment and the professionalization of skilled occupations, such
as statisticians, inspectors, and pharmacists, on which state governance had
come to depend.* The laws passed by the states were not always effectively
enforced, and the quality of the work done by the new agencies varied from
state to state. But this expansion in the reach of federalism easily passed
constitutional muster.

The determination of the federal courts to protect the rights of states
to exercise broad police powers helps us to understand what we have long
known and yet have had difficulty assimilating to our analysis of “state”
power—the explosion during the post-Reconstruction years of state legis-
lation regulating morality, race, and sexuality in a society supposedly con-
secrated to laissez-faire and individual freedom. From the late nineteenth
century through the first quarter of the twentieth—the supposed high point
of America’s laissez-Faire regime—many states exercised what in other societ-
ies would be regarded as sweeping forms of control over individual behav-
ior: prohibitibn of the sale and consumption of alcohol; forced separation of
the colored and white populations; and the banning of interracial marriage,

HETTRY TR
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polygamy, prostitution, and contraception.”® The federal government par-
ticipated and encouraged this repression, outlawing polygamy in 1862, ban-
ning birth control materials from the U.S. mail in 1873, and prohibiting the
transport of women across state lines for sexual purposes in 1911. But even
as the federal government expanded its morals’ regulation during this time,
the power to legislate moral life remained largely within the province of the
states, part of the authority they derived from their police powers. And the
Supreme Court repeatedly upheld the states in their rights to exercise their
police powers in this way.*

Segregation offers one of the most interesting examples of the Supreme
Court’s decision to uphold an expansive conception of police power. Virtually
every student of American history regards Plessy v Ferguson (1896) as a land-
mark constitutional decision, one that legitimated a system of racial apart;
heid in the Southern states for more than fifty years.¥ What remains unclear
about this case is how the Supreme Court justified its decision to circumscribe
the movement of African Al_h‘ericans and their ability to interact with whites
at a time when the Court was supposedly enshrining laissez-faire as the key
principle of economic affairs. This court was substantially the same one, after
all, that less than ten years after Plessy issued the Lochner decision declaring
that New York State had no right to pass a law limiting the number of hours
that employees in bakeries could work per day. No state, the court insisted,
possessed the right to interfere with the freedom of workers to enter into
employment contracts of their own choosing.? If this “freedom of contract”
philosophy was so important to the court, how could it have denied this very
freedom to African Americans living in conditions of segregation? Was not
one of the principles of Plessy that state governments possessed the right to
deny African Americans freedom of assembly, movement, and contrace?

The explanation for this apparent contradiction is that the principle of
laissez-faire was not the all-powerful constitutional principle we have often
assumed it to have been.* When laissez-faire conflicted with the doctrine of
police power in the late nineteenth century, the Court was sometimes willing
to set laissez-faire aside. In a series of civil rights cases culminating in Plessy,
the Court not only ruled that states could deny African Americans freedom
of movement, but also that states could deny corporations the freedom to
do business as they pleased. The segregationist transportation laws passed
by states such as Louisiana in the 1880s and 1890s were directed as much at
regulating corporate behavior as at separating the races. These laws not only
stipulated that the black and white races had to be separated on all railroad
pass'enger cars, they also required railroad corporations to provide separate
carriages on every train running through the states in question.

Prior to the 1890s, railroad corporations determined for themselves
whether or not to offer separate railroad coaches for blacks and whites. The
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Interstate Commerce Commission (ICC) had begun ruling in the 1880s that
if railroads chose to segregate black and white passengers, they had to pro-
vide the former with car accommodations that were substantially equal to
those they were offering whites. But the ICC did not require railroads to
segregate passengers by car. The racial riding policies adopted by railroads
varied depending on the train route, the numbers of white and black travel-
ers using a particular train, and other business considerations. On routes
traveled by few black passengers, for example, railroads did not provide
separate cars, preferring to accommodate an Alfrican American individual
here and there through informal segregationist arrangements within single
cars. State segregationist ordinances in Louisiana and elsewhere in the 1890s
deprived railroad corporations of this flexibility in regard to racial seating
schemes. The freedom of corporations to make decisions that were.in their
own profit-maximizing interests had succumbed to what Barbara Young
Welke has called the “expanded police power of the state to legislate on
behalf of the health, safety, and welfare of its citizens.” This impulse to put
the “people’s welfare” ahead of corporate privilege was the same one, Welke
argues; that would soon animate progressivism. Significantly, the states were

the original architects of this regulatory regime; not the federal government, .

- and they drew their justification from a reinvigorated conception of the
states’ police power® ,

The persistence of (he states’ police power can be discerned equally well
in matters pertaining to interracial marriage. The regulation of marriage
had always been regarded as lying within the authority of the states. In the
early to mid-nineteenth century, movements arose to enhance the freedom

of individuals to choose their marriage partners, which meant treating mar-

riage as a contract freely undertaken by two individuals and not as a civic
actin which government, on behalf of the people of that state, took an inter-,
est. This tendency marked the increasing sway of laissez-faire in personal
 life. But a reaction against this liberal approach gathered force in the last
third of the nineteenth century amidst growing fears that emancipation,
urbanization, and immigration were creating general social disorder and
too many worrisome sexual and marital unions.” Nowhere was this reac-
tion more apparent than in the strengthening of state laws outlawing mis-
cegenation. These laws were not new in the second half of the nineteenth
century, as colonial and state governments had attempted to regulate inter-
racial unions aimost from the time that African slaves had been brought to
colonial shores. Emancipation and Reconstruction created a more favorable
climate for legalizing interracial romance and marriage, but, by 1882, the
U.S. Supreme Court declared that “the higher interests of society and gov-
ernment” permitted a state Lo exercise its police power to regulate both sexu-
ality and marriage as it saw fit.”
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With this sanction from on high, twenty states and territories, between
the 1880s and the 1920s, strengthened their bans on interracial sex and mar-
riage or added new ones, culminating in a 1924 Virginia statute that Peggy
Pascoe has called “the most draconian miscegenation law in American his-
tory.” These laws appeared not only in Southern states but in Northern and
Western ones as well, confirming Desmond King’s argument that the segre-
gationist order should be seen as national, not simply sectional. Many states
extended the prohibition on intermarriage from whites and blacks to whites
and Asians and whites and Native Americans. As the repressive Virginia
law was being debated and passed in the 1920s, the Supreme Court, in a
series of cases having to do with coercive public school laws, was actually sig-
naling its dissatisfaction with excessive interference by state governments in
education and other aspects of family life. Every individual had the right, the
Court declared in 1923, “to contract, to engage in any of the common occu-
pations of life, to acquire useful knowledge, to marry, to establish a home
and bring up children, [and] to worship God according to the dictates of
his own conscience.” But, despite this effort to carve out a sphere of private
life that no government could touch, and to include in that sphere the right .
to marry a.person of one’s own choosing, the Supreme Court refused,.for
another forty-four years, to declare that people from different races had the
right to marry each other. Until 1967, the right to ban racial intermarriage
was deemed to lie well within the police power of state governments to rég’u-
late society in the people’s interest. Until that almost exact same moment
as well, this police power was interpreted by the courts to mean, too, that
state governments possessed the right to ban contraception and a variety of
“unnatural” sexual acts.*

As the arc of these decisions suggests, the federal courts eventually did
carve out a sphere of individual rights that no government, state of fed-
eral, could abrogate. The elaboration of these protections was part of a long

" “incorporation” process through which the federal government compelled

the states to recognize the primacy ol individual rights set forth in the
Constitution, the Bill of Rights, and subsequent Amendments. In the process,
the federal government diminished the police powers of the states. But what
impresses one about this story is how long it took to create that sphere and
how resistant state governments and the federal courts were to its claims. As
the last section of this essay will show, only the Civil Rights Revolution of the
1960s dislodged the police power doctrine from its exalted perch.

This resistance to recognizing individual rights as primary occurred in a
society that has always thought of itself as granting individuals inalienable
rights to life, liberty, happiness, and property. Possessing inalienable rights
was supposed to mean that no government could take those rights away.
But under the police power doctrine, it turns out, state governments could
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regulate, even obliterate, many of these rights, and qid so for al‘l'nost. two
hundred years, from the beginning of the republic until the eve of its bicen-
tennial. They did so even in moments, such as the New Deal er.a, that we
regard as laying the groundwork for the mid-twentieth-century “rights revo-
lution.” Thus, during the New Deal, no state government ha.d to VY01‘1‘y that
its right to sustain Jim Crow or antimiscegenation laws was 11nper1'1eF1.. A11F1,
as George Chauncey has provocatively argued, the repeal of Prohibition in
1933 actually triggered a strengthening of the police powers of. the states'm
regards to “sexual deviants,” whom state agencies began sweeping from city
streets, bars, and other public places.* .
These state regimes of moral regulation did not always work as well in
fact as they were designed to on paper, for the simple reason that it was dif-
ficult to achieve the kind of uniformity across states that successful enforce-
ment required. From the perspective of the elfective enforcement of police
power, Hendrik Hartog has observed that state governments often su'ffered
from a key weakness: they could not control the movement of people in and
out of their territory. Only the federal government could control movem(‘ant
across borders, and it patrolled the national borders, not those separating
New York from New Jersey or Ohio from Kentucky. Because states were
often in competition with each other for laborers, industry, investm.ent,
immigrants, and settlers, some were always seeking to attract the desired
people and commodities by instituting what they understood to be e.lttrao
tive, and liberal, laws. New Jersey and Delaware long sought to draw indus-
try by making public incorporation easier in their states than in any others.
A number of states, beginning with Connecticut in the nineteenth centul"y
and reaching Nevada in the twentieth, always made it much easier than in
most other states for unhappy couples to secure a divorce. Western states

hoped to draw women by giving them the vote earlier than they gained it
elsewhere and also by being among the pioneers in increasing the rights

of women within marriage. Those suffering from their state’s prohibition
Jaws could choose to live close to another state that allowed them to quench
legally their alcoholic thirst. Few states sought to attract black migl.'ants
fleeing Jim Crow or marrying whites, but many states offered an environ-
ment free of official segregation and antimiscegenation law. Today, some
homosexual couples wanting to marry think about moving to Vermont,
Massachusetts, and other states that have legalized same-sex civil unions
and/or marriage. Many other examples could be added to this list. The
point should be clear: sometimes Americans could escape the police-power
regulatory regimes of their states by pulling up stakes.* Indeed, it may be
that the very patchwork nature of this system of state rule encouraged the
high levels of geographical mobility for which Americans have always been
famous. It may be, too, that the very toleration by Americans of powerful
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and intrusive state governments rested on their conviction that one could
always find a way to escape their clutches.

And yet, for all their mobility, tens of millions of Americans have always
attached themselves to places they called home and have lived long stretches
of their lives in single states and under pardcular regulatory regimes. lor
these Americans, the laws passed by their state legislatures to govern cco-
nomic, social, and private life mattered a great deal. The interracial couple,
Richard and Mildred Loving, whose claim against the state of Virginia even-
tually brought the whole edifice of antimiscegenation law crashing to the
ground in 1967 first brought suit against Virginia because they were not con-
tent to live in Washington, D.C., where they had been forced to marry and
reside. They loved Virginia, the state of their birth and of their families, and
wanted to go home.?¥

The durability of robust conceptions of police power in state governments
should caution us against making sweeping statements about the transfor-
mative effect of any particular moment of federal state innovation, whether
that be the Civil War and Reconstruction, World War I, or even the New Deal.
To make such a statement is not to deny that moments of important change

.in federal power did occur. The passage of the Fourteenth Amendment in

1867 did pose a direct challenge to the police powers of the states and to their
ability to control economic or moral and cultural life; butit would take more
than fifty years in the economic realm and one hundred years in the moral
and cultural realm for the full effects of this Amendment to be felt. The New
Deal, in turn, through its innovations in agricultural, labor, and social wel-
fare policy, created a new federal state, arguably the first peacetime standing
state in American history and one that was ready, even cager, to interfere
with the rights of capital and property to achieve its ends. In the process, it
secured, through the commerce clause, a surrogate police power that finally
allowed it to assume powers to protect the people’s welfare that had hicherwo
been reserved to the states. That Franklin Roosevelt had to threaten a coup,
more commonly (and palatably) known to us as his 1937 Court-packing ini-
tiative—to ensure that the Supreme Court would declare critical powers of
the New Deal state constitutional—testifies to the far-reaching nature of the
changes in federal governance that he and his supporters had introduced.
And yet, the New Deal, too, had to adapt to traditional patterns of gover-
nance. New Dealers proved solicitous of state governments. In distributing
relief and welfare, for example, New Dealers found .themselves partner-
ing with the states. The Federal Emergency Relief Administration (FERA),
under Harry Hopkins, turned to state agencies to distribute direct grants
and established a system of matching grants that required states to put
up three dollars for every one dollar of federal relief largesse. This system
meant that both the size of federal expenditures in a state and the allocation
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of those expenditures would be determined by state government officials.
A similar system prevailed in the Social Security Administration. While old
age insurance was a purely federal program, unemployment insurance and
other so-called “categorical” forms of assistance—subsidies for the needy,
aged, blind, and dependent children—were not. States were expected to
fund their own unemployment insurance programs in return for federal
tax reliel For a method to determine the levels of categorical assistance,
the federal government turned, as it had in FERA, to matching grants: one
federal dollar for every two state dollars spent on the needy, aged, or blind;
another federal dollar for every two state dollars spent on aid to dependent
children. This system gave individual states the autonomy to choose the
scale and beneliciaries of welfare expenditures in their polities and pro-
duced, not surprisingly, many little, disparate welfare states rather than one
big, uniform one.

The surprising resilience of state governments during the New Deal can
be explained by several factors: the lack of bureaucratic and administra-
tive capacity at the federal level and the impossibilicy, given the imperative
of responding quickly to the economic crisis, of waiting patiently for it to
develop; the New Dealers’ need to win, in Congress, the support of those who
feared establishing too centralized and bureaucratic a federal state, includ-
ing a power bloc of Southern Democrats who believed that too strong a fed-
eral state would eviscerate states’ rights and the racial regimes that states’
rights were meant to protect; and the desire to write legislation that would
stand a good chance of passing constitutional muster.

The national welfare and relief legislation enacted by New Dealers in the
1930s, then, diminished but did not extinguish the power of state govern-
ments; the tradition of state governance was simply too old, too honored, and
too strong. As Stephen Skowronek concluded in Building the New American
State, a new governing system could not be built from scratch, at least not in
a polity averse Lo revolution and committed to progressing through delibera-
tion and negotiation. Rather, a new system had to be built on the structure of
the old, which often led to patterns so apparentin the New Deal and beyond:
political compromises and governing arrangements that sometimes tied the
federal government up in knots and made efficacious social policy difficult
to deliver®®

A comprehensive analysis of the structure and history of the American
state across the long nineteenth century needs to extend well beyond a
consideration of federalism. But no analysis can afford to ignore federal-
ism or the expansive doctrine of police power that federalism gave to the

states, a power that stands at such odds with the still durable conception of
nineteenth-century America as a society that maximized individual freedom
and minimized the ability of the government to constrain individual choice.
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The federal government acquired new constitutional powers as a result

of the Civil War and the defeat of the South, but the meaning and strength
of those powers would come to depend on Court interpretations of them
in the thirty-year period after the war had ended. In many areas of gover-
nance, those interpretations limited the power of the new federal leviathan.
Just as the late-nineteenth-century Supreme Court interpreted the Civil
-Rights Amendments in ways that permitted white supremacy to thrive, so,
too, did it interpret these Amendments in a manner that allowed a reinvigo-
rated conception of states’ police power to Hourish. The motivations of the
Supreme Court justices and of the federal courts in general for infusing the
police power doctrine with new life deserve more consideration than they
have received in this essay. But there can be little doubt that federalism as
a doctrine and practice gained new strength in the late nineteenth century,
and entered the twentieth with considerable wind in its sails.

Only in thf: 1960s did political protest and central government pressure
enduringly break this formidable pattern—and the concept of states’ police
powers that lay at its core. The civil rights movement triggered this change.
The association between white supremacy and federalism, or “states’ rights,”
ran so deep that a frontal assault on one was bound to generate an assault
on the other. This is what happened in the 1960s when the combination of
%nsurgent social movements and liberalism, suddenly aghast at its complicity
in white supremacy, mounted a campaign to challenge the racial foundations
of the Republic unlike anything that had been seen in the United States since
the era of Emancipation and Reconstruction. It quickly became clear that dis-
mantling Jim Crow in the South was going to require the central government
to assert its power over that of the states. Specifically, this meant that the cen-
tral government had to insist on its constitutional obligation to ensure that
every American be able to exercise his or her inalienable rights, even if that
meant nullifying the police powers long exercised by the various states. ‘
Thus, in the 1960s the federal government crossed lines in its relations
with the states that it had refused to traverse in any other era of liberal
reform. Title VI of the 1964 Civil Rights Act made that act the first federal
law specifically to prohibit the use by states of racially discriminatory criteria
in distributing federal grants-in-aid monies. The 1965 Voting Rights Act gave
the federal government authority to reform electoral rules that had long
been regarded as the exclusive domain of state and local governments. The
1965 Medicaid program expanded the power of the federal government by
requiring individual states to provide certain kinds of medical assistance to
the poor; unlike the welfare programs of the 1930s, Medicaid’s provisions
prohibited states from deciding on their own whether or not they wanted '
to participate in this federal program. By the late 1960s, too, the federal
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government was determining eligibility requirements for Aid to Families
with Dependent Children (AFDC) to an unprecedented degree. In undertak-
ing these actions, the federal government was curtailing the autonomy of
the states to determine the kind of public welfare that would exist within the
latter’s boundaries.”

The federal courts participated in this assault on federalism, not only by
upholding the constitutionality of legislation discussed above but through
“Yudicial legislation” that they fashioned out of lawsuits that individual
Americans were bringing before the federal bench. Baker v Carr (1962)
asserted the federal government’s power to oversee electoral redistricting, a
process always regarded as belonging to the states alone. Miranda v. Arizona
(1965), which insisted that individuals being arrested possessed rights that
law enforcement had to respect, placed local police under the strictest federal
scrutiny they had ever known. Loving v Virginia, as we have seen, inserted
the Constitution into another area of law—marriage—long regarded as the
province of the states.™

The willingness of the Supreme Court to go to such lengths in revising
relations between the central government and the states was informed by
the justices’ conviction that federalism had made possible an unjust racial
order that they could no longer defend or even tolerate. Reflecting on the
“fundamental shift” in “federal-state” relations that the Warren Court over-
saw in the 1960s, Associate Justice John Marshall Harlan noted in 1969 that
the federal judiciary had come to “distrust in the capabilities of the federal
system to meet the needs of American society in these fast-moving times,”
and to believe that it had to “spearhead reform” even if that meant sacrific-
ing “circumspect regard for the constitutional limitations upon the manner
ofits accomplishment.” Harlan, himself, was ambivalent about this judicially
mediated change. “To-those who see our free society as dependent primarily
upon a broadening of the constitutional protections afforded to the indi-
vidual,” he observed, “these developments are no doubt considered to be
healthy. To those who regard the federal system as one of the mainsprings of
our political liberties, this increasing erosion of state authority cannot butbe
viewed with apprehension.”™

The‘comprehensive shift in power from the states to the federal govern-
ment occasioned by the assault on Jim Crow made possible the greatest
advances in racial equality in a century. Italso triggered a “rights revolution,”
as individuals of all kinds now came forward to insist on fundamental consti-
tutional rights that no government in America could touch. These included
the right to marry a person of one’s own choosing; the right to privacy; the
right to an abortion; and the right to equal opportunity irrespective of one’s
gender, sexuality, religion, or race. The weakening of federalism made pos-
sible this egalitarian advance.
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OF course, states did not disappear. They never will. The American pol-
ity continues to be comprised of tens of thousands of distinct jurisdictional
units—more than 89,000 in 2008—including not just the states themselves
but all the counties, towns, special districts, and schools that fall under state
control.** Employment in state and local government grew enormously in
the Great Society years and beyond. For the federal government to impose its
will on this densely populated government landscape was not an casy thing
to do; the possibility for federal policy failure or co-optation due to jurisdic-
tional fragmentation, incompetence, or self-interestedness was ever present;
it still is. The persistent size and sprawl of local and state governments into
the 1960s and beyond have led some commentators to suggest that federal-
ism remained intact during this time, and that the changes of the 1960s were
but one more set of adjustments that federal-state relations have periodically
undergone without changing the federalist system’s fundamentals.®® But this
interpretation underestimates the degree to which the changes of the 1960s
eviscerated the foundation on which states had built and accumulated their
authority: the police power doctrine.

That the 1960s period of change was different from earlier periods comes

- into sharper relief if we compare it to the shift in federal-state relations that

occurred during the Civil War and Reconstruction. Both periods witnessed
basic shifts of power from the states to the central government. Both periods
were followed by concerted efforts to restore to the states the powers that
had been taken away. Already in the Nixon administration, Republican con-
servatives rolled out a “New Federalism” to restore states’ rights. This became
a central ambition of Supreme Court Justice William Rehnquist and the con-
servatives who sat on his court from 1986 to 2005. Rehnquist achieved some
notable successes in restoring rights to the states, especially during cases
decided in the late 1990s.5 But, overall, the achievements of this conserva-
tive federalist resurgence have been rather modest in comparison to what
the Supreme Court of the 1880s and 1890s accomplished. Rehnquist long
believed that the Supreme Court’s decision in Brown 1. Board was wrong and”
that the Court should have used the opportunity presented by Brown to real-
firm its 1896 Plessy v Ferguson ruling (to allow states to decide whether or
not to enact segregationist policies).® But Rehnquist never dared, in his long
tenure as Chief Justice, to associate his name with a case of Plessy-like con-
tent and magnitude that would have done for our fin de siécle what Plessy did
for states’ rights a century ago. The 1960s shift in power from the states to
the federal government turns out to have been far.deeper and more endur-
ing than the 1860s shift had been.

The weakening of federalism went hand in hand with the central govern-
ment’s determination to make itself the guarantor of the individual rights
of all Americans—black and white, minority and majority, female and male,
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homosexual and heterosexual. In this respect, federalism’s decline made pos-
sible egalitarianism’s advance. The relationship of federalism’s attenuation
to the pursuit of economic or class equality in America is a more complex
matter to analyze. We can find many cases in American history of state and
local elites using fedéralist structures to enrich and empower themselves,
impoverishing and immobilizing poorer Americans in the process. One of
the best studies of this phenomenon is Grant McConnell’s 1966 work, Private
Power and American Democracy, which shows how private elites operat-
ing within states or regions appropriated government power that formally
belonged to the central New Deal state to advance their own interests.* This
appropriation, McConnell argued, was facilitated by federalist structures
and the fragmentation of public power that inevitably flowed from them.
Even in cases in which Congress established a national agency to regulate an
economic sector, McConnell claimed, federalist imperatives compelled pol-
icy makers to decentralize that agency’s power, in effect handing over large
chunks of it to state and local governments. [t was precisely these municipal
and state governments that were most suscep tible to the influence of local
elites and local oligarchies; this is where the private conquest of public power,
according to McConnell, had advanced the furthest and had done the most
damage. In such ways did central government programs meant to advance
the common good strengthen the power of local and regional elites.
McConnell’s account is empirically sound and politically sobering. But he
is wrong to single out state and local governments as the only portals.through
which private power influenced American democracy—and to expect, as
McConnell did, writing at the moment when the hopes for the Great Society
were at their most expansive, that the mere strengthening of the central gov-
ernment would have sufficed to inject egalitarian principles into our economic
life. Anyone who has looked carefully at economic-governmentrelations in the
last quarter of the twentieth century cannot help but notice that private inter-
ests are capable of penetrating central governing institutions as thoroughly
_as they have done this work at the state and local levels. The susceptibility of
public institutions to-private influence is a subject I take up elsewhere.
McConnell’s account also ignores the long and rich history of efforts made
by state governments (o use their police powers to corral private economic
power for the public good. This they attempted to do through a variety of
means. In the antebellum years, state governments often inserted public
obligations into the charters that they granted private corporations. In the
Gilded Age, states passed a blizzard of laws to regulate corporate behavior in
the public interest. In the Progressive era, the states were the “laboratories
of reform,” positioning themselves at the cutting edge of efforts to assert the
priority of the “people” over the “interests.” They passed laws to regulate
workplaces, to provide welfare for citizens unable to care for themselves, to
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limit the influence of corrupt private interests on politics, and to increase
the direct influence of people on politics by embracing the initative, relfer-
endum, and recall.

Post-Progressive Era scholars have often criticized these efforts as doomed -

to failure, for the simple reason that the power of corporations had grown
too great for any one state to control. From this perspective, only the central
government was thought to possess the necessary muscle (o subdue corpo-
rate power. This criticism is fair, but not complete (and the argument about
scale has gotten more complicated in light of the fact that corporations are
now global and have extended their reach beyond the point where central
governments can enforce their sovereign power). State-level efforts failed
as well because the federal courts increasingly exempted corporations [rom
the control of state legislatures. One of the strangest stories of American
history is how nineteenth-century courts began to identify corporations
as “individuals” whose constitutional rights no government could touch.
(The strangeness of this story lies both in the willingness of the courts to
transmute corporate bodies into individuals and in the fact that the courts
extended these rights to virtually no other group of individuals undl the
1960s.) Treating corporations in this way allowed the federal courts to pro- .
tect incorporated institutions from the police power of the states in which
they did business. As we have seen in Plessy, the strength of the police power
doctrine was such that it took time for the courts to establish the inviolability
of this corporate immunity doctrine; but the Supreme Court’s 1905 ruling in
the Lochner case reveals that it was gaining traction. By the time of the New
Deal, it was axiomatic in reform circles that the states could not regulate
corporations and that only a dramatic expansion in the power of the national
government could accomplish this task.

Liberals and the courts at this time acted on this axiom—and responded
to the crisis caused by the collapse of American capitalism—by elevating the
Constitution’s commerce clause into a surrogate policy power doctrine that
empowered the federal government to regulate the private economy in the
public interest and thus to enable it to succeed where the states had failed.
A dramatic growth in the size and effectiveness of the central regulatory.
state ensued across the next forty years. Butin addressing the legacy of New
Deal, we have to ask whether the egalitarian gains of the centralized regula-
tory state and of substituting a national police power doctrine for that of the
states’ were truly enduring. [t is remarkable that the Second Gilded Age of
the late twentieth century (1970s-1990s) generated so lictle collective pro-
test about economic inequality, especially when compared to the scale and
intensity of these sorts of protest that erupted during the First Gilded Age of
the late nineteenth century. Is it possible that the weakening of federalism
that began in the 1930s and that was dramacically accelerated by the rig‘hfs
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revolution of the 1960s stripped Americans of one of their most important
languages for asserting, as Theodore Roosevelt did in 1910, that “every man
holds his property subject to the general right of the community to regulate
its use to whatever degree the public welfare may require it”?% What if the
concept of police power as deployed at the federal level cannot be (except at
moments of grave emergency, such as economic cataclysm and war) a robust
vehicle for asserting the priority ol the commonwealth over private inter-
ests? What il the rights revolution of the 1960s has so prioritized individual
equality that collective equality has become much harder to attain?

If the Obama administration is successful in reviving the spirit and sub-
stance of the New Deal, we may soon be answering each of these questions
in the negative. But if the answers to any of them turn out to be yés, then we
may come to regard the decline of federalism as a mixed blessing for politics
and government in twenty-first-century America.
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